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shaped, intelligible thing, will live a generation of legislators who 
understand the economics of taxation. 



ALIENS UNDER THE SELECTIVE DRAFT ACT 

The enforcement of the Selective Service Act of May 18, 1917, 1 has 
given rise to some interesting questions of statutory construction, inter- 
national law and administrative law. These questions arise out of 
those provisions of the Act under which certain federal courts have 
held liable to military service non-declarent aliens who have not 
properly claimed exemption on the ground of alienage. Section 2 
excludes non-declarant aliens from liability to military service under 
the draft, which is to "take place . . . under such regulations as the 
President may prescribe not inconsistent with the terms of this Act ;" 
section 5, after requiring all male "persons" within specified ages, 
including, therefore, non-declarant aliens, to register, provides that 
"all persons so registered shall be and remain subject to draft . . . 
unless exempted or excused therefrom as in this Act provided ;" sec- 
tion 4, after giving the local and district boards "power to hear and 
determine ... all questions of exemption," subject to rules "pre- 
scribed by the President," provides that "the decisions of such dis- 
trict boards shall be final," subject to modification "by the President," 
under rules to be prescribed. The Presidential rules for the exemption 
of aliens provide that they must file claim for exemption within seven 
days after notice to appear before the local board, and must support 
the claim with affidavits within ten days thereafter. 

The question of statutory construction involves the possible incon- 
sistency between the absolute exemption of aliens under section 2, and 
the conditional exemption of registrants under section 5 and under 
the Presidential regulations authorized by the Act. Failure to comply 
with the conditions prescribed by the regulations was held by the 
United States District Court of Montana not to forfeit the absolute 
immunity of aliens under section 2, apparently on the ground that 
regulations making exemption conditional would be "inconsistent with 
the terms of the Act." Ex parte Beck (1917, D. Mont.) 245 Fed. 967. 
Two other United States District Courts, however, found no such 
inconsistency, reasoning that inasmuch as Congress had the power to 
authorize the drafting of aliens into military service, it could make the 
grant of the exemption from service subject to reasonable conditions. 
United States v. Finley (1917, S. D. N. Y.) 245 Fed. 871 ; Ex parte 
Hutflis (1917, W. D. N. Y.) 245 Fed. 798. An analogous privilege, 
they held, is the exemption from jury service, which must be claimed. 
There is, of course, a presumption against inconsistency in the inter- 



1 U. S. Comp. St Supp. 1917, pp. 61-69. 
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pretation of the clauses of a statute, 2 and words expressive of a partic- 
ular intention, 3 like a proviso, 4 have been deemed to narrow the effect 
of words expressive of a general intention. But the cardinal purpose 
of all interpretation is to ascertain the true intent of the legislature, 
and rules of construction and interpretation are subordinate to this 
purpose. So, the application of particular provisions is not to be 
extended beyond the general scope and object of a statute, nor con- 
trary to the spirit and reason thereof. 5 It would seem that the prin- 
cipal purpose of Congress was to exclude aliens from the draft, a 
provision which as to them was made unconditional in section 2. In 
providing for registration, however, as incidental to carrying out the 
draft, aliens were not excluded. To give preponderating and exclu- 
sive effect to the detailed procedural provisions for claiming exemption 
is to make conditional by incidental machinery that which has sub- 
stantively been made expressly unconditional, presumably on grounds 
of public policy. In view of the exclusion of aliens under section 2, 
it cannot be said that dependency, for example, and alienage are of 
equal weight as grounds of exemption under section 5. 

This construction would also seem most consistent with the rule 
of international law on the subject. While municipal courts would 
be bound by the statute even if it violated international law," the 
Supreme Court would probably so construe it as not to violate the law 
of nations "if any other possible construction remains." 7 On the 
ground that the denial of political rights and privileges involves an 
exemption from political duties, the majority of countries have by their 



2 Black, Construction and Interpretation of the Laws, 98. 

'Stockett v. Bird (1862) 18 Md. 484; Long v. Culp (1875) 14 Kan. 412. See 
Bishop, Written Laws and Their Interpretation, sec. 65. 

'Farmers' Bank v. Hale (1874) 59 N. Y. 53. Beal, Cardinal Rules of Legal 
Interpretation (2d ed.) 265 et seq. Sutherland, Statutes and Statutory Construc- 
tion, sec. 221. 

6 Where only a particular class of persons was designed to be affected, the 
generality of the language employed would not have the effect of including a 
single individual not belonging to that class. United States v. Saunders (1874, 
U. S.) 22 Wall. 492. So in Rector, etc. of Holy Trinity Church v. United States 
(1891) 143 U. S. 457, 12 Sup. Ct. 511, the prohibition against the admission of 
"any" foreigners under contract to perform "labor or service of any kind" was 
held not to apply to a clergyman under contract to enter the service of a church 
as its rector. See also Reiche v. Smythe (1871) 13 Wall. 162, in which singing 
birds were held not to be "live animals" within the meaning of a revenue act 
of Congress. See also United States v. Dickson (1841, U. S.) 15 Pet. 141; 
Sutherland, op. cit. sec. 218; 1 Kent, Com. 463, note b. 

' Mortensen v. Peters (1906) 14 Scots L. T. R. 227; Evans, Leading Cases on 
International Law, 16. 

'Marshall, C.J., in Murray v. The Charming Betsy (1804, U. S.) 2 Cranch 64, 
118. See as to Great Britain, The Annapolis (1861, Eng. Adm.) 30 L. J. P. & M. 
201 ; 4 L. T. Rep. N. S. 417. 
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municipal legislation, 8 by treaties* and by practice on diplomatic 
request 10 asserted and accepted the rule that non-declarant aliens 
are exempt from compulsory military service in national armies, 
although not exempt from militia and police duty in emergencies. 
Under its general power of expelling undesirable aliens, Congress may, 
of course, order the expulsion of aliens unwilling to serve 11 and neutral 
aliens have a privilege and right to leave the country unmolested. 12 
The peculiar nature of international law as creating obligations only 
between states, although for the eventual benefit of citizens, is 
illustrated by the fact that the individual alien cannot successfully 
assert in a municipal court his privilege of exemption from military 
duty under international law, the court being bound solely by the 
statute. 13 Equally futile would be the alien's appeal on this ground 
to the Department of State. The alien's Government, however, may 
demand his release from the American army on the ground that his 
compulsory service violates international law, for his State is bound 
neither by a municipal statute 14 nor by a municipal judicial decision 
of the highest court 15 of a foreign country which is contrary to inter- 
national law. The State complained against cannot set up its munici- 
pal statute or court decision as a bar to an international claim arising 

* See H. T. Kingsbury, in Proceedings of the American Soc. of Int. Law, 1911, 
p. 219. See also Bluntschli, Das moderne Volkerrecht der civilisirten Staten 
(3d ed.) sec. 391. 

* The United States has concluded such treaties with Argentina, Costa Rica, 
Haiti, Italy, Nicaragua, Paraguay, Servia, Spain and Switzerland. 

" See quotations from notes and instructions in 4 Moore, Digest of Inter- 
national Law, 51-65. See also Borchard, Diplomatic Protection of Citizens 
Abroad, 64 et seq. The rule has been insisted upon by the United States, sub- 
ject to slight qualifications during and immediately after the Civil War, when 
we undertook to draft declarants. 

" Borchard, op. cit. 48 et seq. By the Act of March 3, 1863 (12 U. S. St at 
L. 731) declarants who had exercised the voting privilege were made subject to 
the draft The British and French governments protested and demanded the 
release from service of their subjects, whereupon the United States gave such 
declarants the option of serving or leaving the country within 65 days. I Hal- 
lack, Int. Law (Baker's 3d ed.) 558. The bill pending before Congress which 
directs the expulsion of aliens, subjects of our associates in the war, who are 
unwilling to serve, may by its example operate hereafter to the great dis- 
advantage of American citizens abroad. It is opposed by the Department of 
State, which has already concluded with Great Britain, and is now negotiating 
with others of our co-belligerents, treaties granting a reciprocal privilege to 
draft subjects of the contracting parties. 

a Mr. Madison, Sec'y. of State, to Mr. Pichon, French charge, May 20, 1803, 
4 Moore, op. cit. 52. 

u The principle is made clearer by the positive provision of 'section 2 of the 
Selective Draft Act drafting declarants, who legally are still aliens. Borchard, 
op. cit. 566, 567. 

" Mr. Bayard, Sec'y of State, to Mr. King, Oct 13, 1886, 2 Moore, op. cit. 4. 

"Borchard, op. cit. 342 and authorities there cited. 



686 YALE LAW JOURNAL 

out of a violation of a binding rule of international law. The alien, 
therefore, even when held for service by municipal law, has still 
available the extraordinary remedy of appeal for diplomatic protection 
to his national government. 16 

As a matter of administrative law, the draft boards have the same 
status as immigration boards, whose findings of fact are "final," even 
as to the question of alienage, on condition, however, that the board 
acted within its jurisdiction and that the petitioner had a fair hearing 
and opportunity to present his evidence. 17 It was therefore properly 
held in Angelus v. Sullivan (1917, C. C. A. 2d) 246 Fed. 56, 62, 
and in United States v. Heyburn (1917, E. D. Pa.) 245 Fed. 360, that 
the finding of the draft board on the fact of alienage was conclusive. 
But where the facts are not in dispute, the application of the statute 
is a mere question of law, which is subject to review by the courts. 18 
The District Court for the Southern New York District would seem, 
therefore, to have been in error 18 in considering itself bound by the 
"decision" of the draft board, the only question in dispute having been 
the application of sections 2 and 5 of the Act to the particular facts, 
which were not in dispute. Habeas corpus after detention 20 or certi- 
orari, 21 but not injunction to restrain the draft boards from certifying 
the complainant, 22 is the appropriate remedy to try the legality of the 
action of the military authorities in the enforcement of the draft act. 



NOTES SIGNED IN A REPRESENTATIVE CAPACITY: HAS THE NEGOTIABLE 
INSTRUMENTS LAW CHANGED THE FORMER RULES? 

Before the passage of the Negotiable Instruments Law it was gen- 
erally held that such words as "agent," "trustee," or "president" 
after the signature on a bill or note, whether or not followed by the 
name of the person, organization or corporation represented, were 
prima facie mere descriptio personae and did not make the instrument 
in form the obligation of the principal, or furnish constructive notice 



"It is understood that the Department of State has already granted the 
requests of various countries for the release of their nationals. 

"See United States v. Sing Tuck (1904) 194 U. S. 161, 24 Sup. Ct. 621; 
United States v. Ju Toy (1905) 198 U. S. 253, 25 Sup. Ct. 644. 

a Cf. Gonzalez v. Williams (1904) 192 U. S. I, 24 Sup. Ct 177. 

M In United States v. Finley, supra. 

"See Ex parte Bolhnan (1807, U. S.) 4 Cranch 75, 114, 125; United States v. 
McBratney (1881) 104 U. S. 621, 624; Chin Yow v. United States (1908) 208 
U. S. 8, 28 Sup. Ct 201. But see United States v. Heyburn, supra. 

" See Angelus v. Sullivan, supra, at p. 63. 

"Ibid. p. 64, on the ground that courts of equity limit their relief to the pro- 
tection of property rights. See also In re Sawyer (1888) 124 U. S. 200, 210, 8 
Sup. Ct 482, 487. 



